It is the Secretary's contention that tests, in addition to
visual examination, are required under the Mine Safety and Health
act when certain conditions exist that may post a danger to a
miner (Tr. 43).  There are several indications that would reveal
to a miner that he may be exposed to danger and more than a
visual examination is necessary.  The indications present in this
case were listed by the Mine Safety and Health inspectors who
testified in this case.

Bruce Andrews has been a mine inspector for nine and a half
years, has worked at the Sunnyside No. 1 mine, and has extensive
experience with roof and rib control (Tr. 12, 14).  Lee Smith is,
and has been for one and a half years, a supervisor roof control
specialist for the Mine Safety and Health Administration (Tr. 98).
Prior to becoming the supervisor roof control specialist Mr.
Smith was a Mine Safety and Health inspector for seven years and
worked in the coal mines-for approximately four and a half years
(Tr. 99).  Mr. Smith is in charge of all roof control plans; his
primary specialty is roof control and he has had extensive
training in roof and rib control (Tr. 99, 100),

Mr. Andrews and Mr. Smith both indicated that under the
circumstances present at. the Sunnyside No. 1 mine on March 7,
1987, a physical test should have been .conducted of the ribs in
the area where Mr. Dimick was working based on four specific
items.  These items should have been known by the management and
should have indicated to mine management a danger from a rib fall
and a need for a test.  The four items are: 1) the history of the
mine; 2) the proximity of Mr. Dimick to the rib; 3) the fact that
Mr. Dimick was not an employee of the mine; and 4) the shearing
operation that had occurred approximately fifteen minutes prior
to the accident.

The testimony is undisputed that the Sunnyside No. 1 mine
has a history of bad ribs.  Mr. Smith has conducted an inspection
of the Sunnyside No. 1 mine on two occasions; each time for the
purpose of examining the roof and ribs.  The first inspection
occurred in the summer of 1986, several months prior to this
accident and was prompted by the fact that Sunnyside Mine had
been listed as a mine with a high incident rate of accidents
resulting from fall of roof and ribs (Tr. 105, 108, 109).  On his
first visit Mr. Smith was conducting a six-month review of the
Sunnyside No. 1 mine roof control plan.  On that visit Mr. Smith
found that the areas in the Sunnyside Mine he visited had ribs
that were unstable, showed evidence of sloughage and appeared to
be incompetent (Tr. 106).  The sloughage and the problem with the
ribs began shortly after initial development in the areas he
visited (Tr. 106).  The problem is in part caused by overburden
at this mine that exerts pressure on the coal seam in a downward
manner and places excessive weight on the ribs (Tr. 108).  On his
first_visit to the mine Mr. Smith discussed problems concerning
the ribs with mine management and was told by management that
they were certain that the ribs were incompetent and acknowledged
that the rib problem was due to various conditions, one of them
being the amount of overburden (Tr. 108, 109).
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